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1944. New Jersey Su- 
e Court, Cape May. Doug- 
Henry Reiners, Jr. For de- 
Nathan 
Melnik. 
action was tried by the 
th a jury and a verdict 
rendered in favor 
nti 


ital. 


29th 


AS 
dant applied for, and 
ted, a rule to 

a new trial 
anted on the ground 
‘Wea nisconduct of a juror and 
e jury improperly and 
reached verdict. 
nduct charge is 
he the 
the 1el, spoke 
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the juror speak 
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roofs even of non-perti- 

rsation are not satis- 

he defendant’s wit- 

mained silent until after 

tdict despite the 


ge to report any mis 


warnins 


en of proof to sustain 
yn the proponent and 

t sustained this burden. 
harged, 


N LAWYE 


Merican 

— REPLEVIN — Accept- 
O J. RO of a check in payment 
AY, NEW Y@a cash sale does not pre- 
ay 1-479 ¢ the seller from the right 
claim the chattel if the 
kis not paid. 


ATTOR' Where delivery 


ai 
Ul 








— 


is 





onduct external to the jury 


Kabalan. For plaintiff, 


C. Staller by 


show | 
should | 


versation reiated to 
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payment on the check. The 
plaintiff contends that title did 
not pass and that therefore re- 
plevin will lie. Defendant con- 
tends that since the complaint 
says “sold and delivered” re- 
plevin will not lie. 

The uniform sales act, Sec. 48 

R.S. 46:30 provides “Unless 
otherwise agreed, delivery of the 
goods and payment of the price 
are concurrent conditions, that 


of 
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jis to say, the seller must be 
| ready and willing to pay the 


price in exchange for possession 
of the goods.” 

The generally accepted rule is 
that acceptance of a check does 
not imply an extension of credit 
or preclude the right of reclam- 
ation in case of non-pay- 
ment. Delivery is no delivery un- 
less the check is paid. Pending 
payment, delivery is condition- 
|}al. Under such circumstances, if 


its 


| the check is presented for pay- 
ment promptly and is not pai 
the vendor, acting with due dili- 
ce, may retake the goods for 
| title has never passed from him. 
The to strike the an- 
pr is granted and the motion 


to strike the complaint is denied. 
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"N.Y. Legal Aid Group 
Helped Men In Armed 


Forces 


New 


{ ISS 


(CCNS) — Appeals 
r assistance to members of the 
armed forces increased so much 
last year that the Legal Aid So- 
ciety of New York was forced to 
add to its staff and enlarge its 
offices, necessitating a _ special 
membership drive to meet the 
additional costs, it was reported 
by Harrison Tweed, president, at 
the society’s 68th annual meet- 
ing here. 

The society last year handled 
37,656 appeals for legal assist- 
ance, including 8,452 requests 
from members of the armed 
forces and their families, Tweed 


York, 


said. 
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met its 1943 expenses of $128,000 
largely through help from the 
George F. Baker Charity Trust 
and the Greater New York Fund, 
he said that the “entire popula- 


ntributed less 





tion of the city cc 


n $10.000 t 
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unity support 
society, former U. S. 
nator George Wharton Pep- 





the 


ganizations to prepare 
now to combat postwar crime 
waves and juvenile delinquency. 

The society’s work for enlist- 
ed men in the Navy was recog- 
nized in a commendation certi- 
ficate presented to Tweed on be- 
half of the Navy Receiving Sta- 
tion of the New York Navy Yard, 
in Brooklyn, by Lieut. D. Barlow 
Burke, USNR, legal assistance 





officer at the yard. 
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A critical analysis of the Fed- 
Medical Security Bill, 
gether with a disapproval of the 
because it constitutes 
attack on the “rights 
liberties” 


eral to- 
measure 
a direct 
and the American 
in an ap- 
proved report of a special com- 
mittee the American Bar 


of 
contained 
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people is 


of 
Association. 

The report criticizes the pro- 
posed legislation because it is 
“prepared in a form which has 
become popular in the past ten 
years, being replete with involve- 
ment, cross-references, new 
terminology, percentages and 
other confusing matters,” so that 
the chapter on socialized medi- 


cine leaves the reader in utter 
confusion as to its meaning or 


extent. The analysis of the bill 
emphasizes the tremendous au- 
thority placed on the Surgeon- 
General of the U. S. Public 
Health Service. who would ad- 
minister this act from the medi- 
cal poi of view. It states that 
“no one can estimate how much 
tax money is involved nor how 
many people are covered” from 
the face of the bill, and esti- 
mates as a result of some re- 
search that this bill would have 
involved, if it had been in effect 
in 1942, contributions by em- 
ployers and employees of more 
than $8,000,000,000, of which al- 
$2,500,000,000 would have 
credited to the medical 
care and hospitalization account. 
The bill Id have covered 

re than 60,000,000 people but 
would not |! covered 3,- 
000,000 federal employees. Since 
the bill would propose to include 
every individual worker and 
since ev family in the United 
States has at least one and one- 
half employed working members, 
the coverage would include prac- 
tically every family in the United 
States 

In a third section of the report 
the statements made by Senator 


nt 
ail 


most 
been 
wou 
the 


lave 


ery 


Wagner in _ introducing this 
measure are analyzed with a 
listing of 12 incorrect and mis- 


leading statements and particu- 
larly a condemnation of the 
comparisons made between the 
Wagner-Murray-Dingell bill, the 
Beveridge plan and a similar 
proposal recently made in Can- 
ada. The report states flatly, 
“For Senator Wagner to compare 
his bill favorably with the pro- 
posed Canadian measure is not 
justified.” 


fourth 
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of t 


section 
e committee points 
at medical service in the 
oday the 
and the 
known 


conditions. It 
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States provides t 
level of health 
death 


similar 


rat 
rates 


ever 


lowest 
under 
points out that the indigent, who 


are most in need of medical care, 


would not be covered by this 
measure. It asserts that the 
Wagner-Murray-Dingell bill 


would inevitably produce com- 
munistic medicine in the United 
States and that “the bill would 
put all the people in a medical 
straight jacket under the super- 
vision of the federal government 
for an alleged service which the 
vast majority either do not re- 
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In The State Courts | 





Trial by jury is the greatest 
eontribution made by the Eng- 
lish common law to the adminis- 
tration of justice. It created the 
judge-jury relationship. Neither 
the judge upon the bench nor 
the jury in the box can alone 
enter a judgment. A just judg- 
ment is the product of the 
combined efforts of the two 
units. No wall and no chasm, 
however created, should separate 
the two. Jury trial demands 
teamwork. The quality of the 
eventual judgment is dependent 
upon the extent to which each 
cooperates with the other. There 
is much which the trial judge 
can do to improve the relation- 
ship and the quality of the jury’s 
product—the verdict. The pur- 
pose of this report is to make 
recommendations. 

The first requisite to a success- 
ful jury trial is a judge who has 
that dignity of bearing which 
comes from a conviction that 
his courthouse is, in fact, a tem- 
ple of justice, and that his court- 
room is a hallowed place where 
law, truth, honor, and justice 
are enshrined. To him a trial 
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For the purpose of inviting 
suggestions and criticisms the 
second preliminary draft of pro- 
posed Federal Rules of Criminal 
Procedure is being distributed to 
the members of the profession 
and others who have displayed 
an interest in the subject. The 
Committee will appreciate sug- 
gestions and criticisms and 
earnestly requests that they be 
submitted as soon as possible, 
and in any event not later than 
May 15, 1944. 

Communications to the Advis- 
ory Committee may be addressed 
as follows: 

Secretary, 

Advisory Committee on Rules 

of Criminal Procedure, 

Supreme Court of the United 

States, 

Washington 13, D. C. 

The committee members are: 

Arthur T. Vanderbilt, Chair- 

man, 

James J. Robinson, Reporter, 

Alexander Holtzoff, Secretary, 

George James Burke, 

John J. Burns, 

Frederick E. Crane, 

Gordon Dean, 

George H. Dession, 

Sheldon Glueck, 

George A. Longsdorf, 

Hugh D. McLellan, 

George Z. Medalie, 

Lester B. Orfield, * 

Murray Seasongood, 

J. O. Seth, 

John B. Waite, 

Herbert Wechsler, 





must be a solemn proceeding in 
which truth is sought and in 
which justice is to be done. His 
interest in his fellowmen must 
prompt him to be uniformly 
courteous to all and considerate 
of their convenience. His de- 
votion to justice must move him 
to be industrious and to give his 
undivided attention to the busi- 
ness in hand, The witness stand 
must not be deemed a place 
where a truthful witness is to be 
badgered. He must expect the 
lawyer at the bar, as a member 
of a learned profession, to re- 
frain from unworthy conduct 
and utterances. If he is domi- 
nated by these principles and 
convictions, his attitude will 
affect all others who are con- 
cerned with the trial of the case, 
especially the jurors. The latter 
regard the presiding judge—and 
properly so—as a minister of 
justice. He symbolizes to them 
justice in action. If he exhibits 
“patience and gravity of bear- 
ing,” his example will be emu- 
lated by the lay judges in the 
box. One of the best means that 
the triel judge has of influencing 
a just verdict is to conduct him- 
self during the trial in such a 
manner that he commands the 
approbation of every juror who 
esteems fairness, intelligence, 
impartiality, and justice. There- 
fore, in our consideration of the 
judge-jury relationship, we start 
with the precept that it is every 
trial judge’s duty to so conduct 
the trial that the juror will say 
to himself: “This is no common 


place in which I find myself 
today! This is a place as solemn 
and dignified as the House of 
God.”! 

An earnest judge who seeks 
opportunities for the employ- 


ment of his powers in the pro- 
motion of justice finds a valuable 
occasion every time a new panel 
of jurors comes to his court- 
house. The new juror is eager 
for information concerning the 
duties which will be expected of 
him and, naturally, looks to the 
judge for guidance. That being 
true, a trial judge, who assembles 
all of the jurors on the first day 
of the new term and gives them 
instructions concerning the com- 
mon rules which will govern 
them, renders a service bound 
to improve the judge-jury re- 
lationship. In the course of these 
instructions many trial judges 
seek to exalt the juror’s con- 
ception of his duty, of his office, 
and of trial by jury. Care is exer- 
cised not to say anything which 
might be construed as applicab 
to the facts of some case which 
will be tried in the current term 
of court. In the footnote we cite 
a valuable set of instructions of 
the kind under discussion givéh 
by Judge Thomas H. Dowd.? The 
sense of responsibility of every 
new juror will be quickened if a 
the beginning of the term in- 
structions of the kind employed 
by Judge Dowd are given to him. 
Many courts on the opening 
day of the term present to each 


le 
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On August 7, 1942 land- 





lord wrote complai that he 
had been appr ae by a pros- 
pective tenant and asked com- 


to submit its best and 
final proposition. Complainant 
replied on August 22, 1942 that 
it had stated it would not exer- 
cise the option but that did 
desire to make a new lease and 
would confer with the landlords 
at their convenience. 
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the instructions were absorbed 
For the same reasons no person 
ought to be permitted to becom: 
a juror until he has (1) listened 
to instructions by the 
presiding judge to the entire 


pan and (2) 


received a book- 


el, 


let containing general informa- 
tion about his duties. 


When the jury has been chosen 
trial judges, for the com- 
mendable purpose of impressing 
the with the dignity 


some 


jurors of 











their high office, themselves 
administer to the jurors their 
oath of office. Before so doing 
the judge himself arises and re- 
quires every person in the court- 
room to stand while he acmin- 
sters the oath. The example of 
these judges is worthy of uni- 
ersal emulation. 

Ma! rial idges find a1 
ypportunit for rendering an 
effective service in the course 
of the voir dire examination 
That examination is frequently 
the cause needless delay 
Wh f iro! s being ex- 

ed the eleven others sit idle 
he othe reme}! ite! 
pou It r Ste oO time 

l h ca s busy people to shirk 

rvice Needless vaste 
rs neneve que 1 *h 
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iry, many judges te in 
the voir dire examination, and 





thers conduct the « - 

at he seives The argu- 
ne hat pr f tigation is 
i atte! ) nterest to the 
ite d tk hence the parties 

nd t the judge, should con- 


duct the voir dire examinat 





es thout met 
( ete iro! reler a€ 
ed while rv- 
f irtl e. They dis- 
k idleness. TI 
| € a Ke } de l 
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In the judge-jury relationshi; 
the most effective service that 


the judge can render to the jury 
consists of his instructions. The 
governing instructions 
jurisdictions limits their 
effectiveness. For instance, in 
Mississippi the trial judge is for- 
bidden to give any instructions 
not asked for by the parties.® 
We favor the common-law rule 
which authorizes the trial judge 
to instruct upon his own motion 
concerning any principle of law 
which is applicable to the issues." 
We also believe that the instruc- 
should be given after the 
arguments have been completed, 


practice 
in some 


tions 


and that, although typewritten 
copies of them may be sent to 
the jury room, the trial judge 


nould state them orally to the 


ivry 
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The moment for giving the 
harge to the jury lends itself to 
legitimate dramatization which 
the trial judge may properly call 
o his ava order to increase 
he effe eness of the charge 
We describe the situation in the 

rds of Judge Soper: 
Finally the moment arrives 
when the champions have done 
1at they can for their re- 
pective ides, and the rors 
straighten up their seat 
consciol that the period of 
bservatior past and the re- 
sponsibility of decision is de- 
scending upon them. Then the 
udge speaks as the representa- 
tive o he law and its authorized 
expositor he speaks nd for 
the time in the trial the 
conf stilled, and every one 
aware that an impartial offi- 
the one unbiased person i 
the courtroom best qualified to 
pe idgeme is striv ° to sort 
O he ngled ske of con- 
trove! nd np the les 
ry p up 
f de anding » Th 
he deve } ¢ ( y ry 
r\ I d one o ne 
diffi n the wv le rang ¢ 
l dutie Moreove! 
f en dr 
Aahaa t t ( 
nd ade- 
ql i I € oto f 
dire ( » tl ] ant tl U 
produce ) he ening pub- 
li aeep mpres l f the 
dignit d security afforded by 
ne al C strati ) he 
a r our form ¢ yvern- 
ment.” 
Althoug]! tructing the jury 
is the mos effective ervice 
hich the tris idge can per- 
for? yr tne ir tis the most 
difficult e purpose of struc- 
tion s to give the ju ght 
and guidance. Whether or rt | 
| the ldge hs he righ ) com- |} 
1} ) 1e evidence, he never- 
| 
thele he wel ndeed | 
t d ate t Sue 
| 
I i d a | 
decided. Thre ort s are| 
reé t 
I dispu he - 
r lé lang f 
eg pr le } . 
th I ! and (3 d| 
+ * + | 
everything whi h has no bear 
ipon those t subjects 
The function of instructing] 
must never descend to the level; 
of mere routine. To render the| 
charge effective, a knowledge oT 
law alone does not suffice. nor 





is a legal essay, however perfec 


it may be, a valid substitute for] 








a charge to the jury. The true 
R the li P 2 ‘2 Y 
L. J 4, 207. 

6 Id. at 214 


test of any charge is whether or 
not it made clear the issues and 
imparted to the minds and con- 
sciences of the jurors the legal 
principles that govern the issues. 
Unless it can meet that test it 
has failed. Uxless it is so phrased 
and delivered that the jurors 
accept and follow it, the law 
wou'd do well to dispense with 
instructions altogéther, for in- 
structions are the most fruitful 
source of appeal and error.’ A 
competent authority, who has 
reviewed the decisions, states: 
“Almost one-half of the legal 
warfere inscribed on the pages 
of these opinions deals with the 
subject of the Province of the 
Court and Jury and a delimita- 
tion of that province in the in- 
structions of the trial judge.’ 
A trial judge who desires to 
know whether his instructions 
have produced the desired result 


would do well to make inquiry 
if discharged panels. Such an 
inquiry produced from an ob- 


servant juror the following reply: 
the jury, 


ny experience, have con- 


nstructions to 


ln 1! 





























sisted entirely of the judge read- 
ing to the jury a number of 
assorted legal paragraphs from 
a variety of law books. This read- 
ing by the judge has always bee} 
in a flat and unmodulated voice 
and very frequently in such low 
tones that at least some parts 
were not audible to the jurymen 
Then, too, the matter read by 
the judge in definitely techni- 
cal, legal language and much of 
t is more confusing than helpful 
to the lay mind. I definitely fee] 
that the judge, in actual prac 
tice, adds to rather than dimin- 
ishes, the confusion already 
established in the minds of the 
jurors by the claims and counter- 
claims and the maneuvers o 
the attorneys. Tr 
100d could be 
| ad 4 f it 
could come d ff the bencl 
t Y é id physica 
and } cuage f thes 
( a n} tlc 1 ent 
ig Ii¢ DO I ) the 
ast 
In the pl t 
lsimplicity, concisene “ 
ess, and bre re positive 
Unt tl € Ce , be 
ed the chances are that 
tne SSUE and ne 1€2% pr - 
c ipplicable to them have 
not been clearly understood 
“Instructions by the acre’’!! are 
universally condemned.!2 The 
/ 7 RK 
¥ z 3 


| 
‘| 
| 











absence of sequence and sym- 
metry renders instructions con- 
fusing. The instructions snould 
follow a pattern capable of dis- 
cernment by the jury. The use 
of legal terms is an evil which 
should and can be avoided. A 
glaring example is the constant 
parroting of the term “proxi- 
mate” in negligence cases. Al- 
though few of such cases involve 
competing causes rendering 
necessary the use of the term, 
nevertheless, instructions in such 
cases abound with that baffling 
word. Another evil which should 
be avoided is the excessive use 
of such terms as “in which event 
you will find your verdict for” 
the plaintiff or the defendant, 
as the case may be. If requested 
instructions are adopted they 
should be rephrased in the 
judge’s own words and be intro- 
duced at the place where con- 


tinuity of thought will not be 
disjointed. In all events, “legal 
conundrums”! should form no 


part of any instructions. Al- 
though the issues must be stated 
to the jury, this should be 
accomplished without reading to 
the jury the pleadings. Some trial 
judges state the issues at appro- 
priate places during the recep- 
tion of the testimony. Desirable 
as it is to so phrase the instruc- 


tions that they will pass appel- 
late scrutiny, it is no less im- 
portant to phrase and deliver 


them so that they will be clearly 


understood by the very group 
for which they are intended 

the jury. Preparing instructions 
with an eye upon the appellate 


is merely another of 


power 


court 
judiciai 
rial to 


charge 


away 


t the appellate court 


delivered wit 


which is 
iv of notes is more 


out excessive use 

effective than a charge read with 
eyes glued up manuscript 
If complet ence command- 


the court 





room areé 

delivery of 

effectiveness of the latter 

be augumented. Oratori¢ ef- 
forts should be avoidec should 
(Continued on page 45, ¢ 
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DIGESTS OF RECENT 
OPINIONS 
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ATTORNEY’S FEES — Attorney 
has equitable lien against de- 
cree to the extent of his fee. 

—Attorney’s lien for fees is cog- 
nizable in the Orphan’s Court. 

—Attorney’s lien attaches to de- 
cree though he may not have 
procured same if he has rend- 
ered the services for which he 
was retained. 

Digested 

Bigelow, V. 

1944. N. J. 


ne matter 


from 
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rendered Mar 
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Appellants also argue that re- 
spondent procured no services 
and did not procure the decree 
and also that the fee is not yet 
payable under the contract. As 
to the service question, respond- 
ent did whatever was necessary 
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whatever 








and are entitled to 
their contract calls for. As to the 
I segregation ol 
S nar 
A a soU 
Witn he eanin °c of the co 
ract 


No ci 


Affirmed 


RES JUDICATA—tThe test of the 
applicability of res judicata is 
whether the proof which 
would support the present case 
would have supported the 
former case. 

The the Statute 
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LIMITATIONS — PLEADING —| Cent P. Biunno). For de 
of| Oppenheim & Oppenheim Wi 
Limitations is a defense to be| eph Steiner) t 

pleaded in the answer and not| 
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sANDLORD & TENANT- 
Government's orders 
the use of the premi 
only part of the purp 
which they were demised 
deprivation does not ey, 

the tenant to vacate. Two 
Digested 
Wm. A. Smith, C. C. J. 1 
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case the Orphan’s Court ret 
ed jurisdiction of the fund as i 
seen by its order on the account- 
ing. Whatever power it had over 
the fund it still had on January 
4, 1943 

An attorney has a special or 
charging lien for his services. 
He is considered an equitable 
assignee of the award, to the 
extent of his debt. Enforcement 
of his right is within the equit- 
able jurisdiction of the court 
which rendered the decree. 








Lillis 


is denied : ground. 

Defendant also asked for a 
f this action until the taxed 
due under the first case 
have been paid by the plaintiff. 

If the issues are not the same, 
the payment of cosis in the 
first will not stay the second 
action. The issues here are not 
the same. 

Defendant further raised the 
question of election of remedies. 
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This doctrine is only operative 
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e remedies delivery of the charge in a 
intiff he; nechanical manner. That 


tone of voice which 
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p demised iestroy the effect pro- 
es not ey bi good set of instruc- 
‘acate. Two classics upon the 
an opi t charges to the jury 
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r J. Su ne es Of cases occur with 
nty. Nickolg™ frequency that the instruc- 


plaintit, gm in them lend themselves 
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For de mizes the chances of 
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a Sealing In some jurisdictions 
the idge appoints the fore- 
to vat jury. Here, we believe, 

e United sqm cevelopment that possibly 
prohit promise. We recommend 

ed pren rial judges be given 

ay r to appoint the foreman 
tase 2 rity to give him spe- 

5 ‘tions concerning his 
vided foreman. These in- 

— ns should mention the 

— jury to consider <¢ 

ss of the case. We also 
ae that th 1 judge 
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in a nonjury trial, the judge can 
frequently make the necessary 
correction without resorting to 
new trial. Appeals and re- 
versals from judgments entered 
after jury trials occur more fre- 
quently than from judgments 
following court trials.18 Such 
being true, many jurisdictions, 
in an effort to relieve the strain 
upon jury trial, authorize the 
waiver of trial by jury in civil 
and criminal cases. The experi- 
ence in those states indicates 
that no unfavorable results have 
been encountered. To the con- 
trary, trial by court sought 
in an ever-increasing number of 
cases. A competent commentator 
states: 

“In Maryland, where they have 
waived juries in criminal cases 
for more than 100 years. 95 per 
cent of the cases are tried by 
the judge without a jury. In 
some counties in Indiana waivers 
have occurred in as many as 90 
per cent of criminal cases. In 
Connecticut, where waivers have 
been very extensively used, 70 
per cent of those cases are tried 
by the court without a jury. The 
public advantage lies in the sav- 
ing of time, and in the non- 
technical character of the trial.19 

We recommend that adequate 
provision be made for waiver of 
jury trial. 

The refusal 
in a criminal case to the 
verdict might be an indication 
that reasonable doubt existed 

the defendant’s guilt 
jury, in fact, consisted of 
most competent of the 


i s+ r i t 
permanent resident 
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1S 


of a juror or two 


<sjon 
sign 
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concerning 


the 


S oi the coun- 


But in practice the ideal of 
laws is never realized. Many 

mes the jury includes persons 
unsuited for the work of a lay 
idge. In order to deprive the 
less competent of a veto upon 
the verdict of the others, many 


states authorize verdicts py nine, 


ten, or eleven of the number in 
both criminal and civil actions. 
We recommend the enactment 


of 


lsiation except in capital 


such leo 
ich leg 


ases.<¥ 
In all 
us verdicts 


states where nonunani- 
are permissible, 
the trial judge should clearly 

the jury the duty 
its members to counsel 
and to endeavor to 
Every juror owes to the 
ants a duty to listen to his 
lows and to refrain from re- 
turning a nonunanimous verdict 


} 
1 
out to 
all of 


together 

















es himself 









1g as a prospect of a unani- 

verdict remains. Laws 
*~h authorize nonunanimous 
icts ought not be permitted, 
administration, to authorize 





in 
the majority to ignore the coun- 
sel of the minority. 

Since jury trial has its great- 


est success where the issues are 
clear and the facts have been 
reduced to their simplest form, 
we recommend the enactment of 
aws making provision for pre- 
discovery, and the exami- 
of witnesses before the 
the trial. Those three 
nches procedure have 
demonstrated their merit as 
means of simplification and are 


of 


+ 
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valuable handmaidens to the 
judge-jury relationship. 
The use of auditors in jury 


t is a good means of aiding 
the consideration 


LialS 


of masses of 









eanor a verdict cor 
irds of the jurors mar 








b page 1026 of the com 
ms the code, the statntes 
ar Attorney General's Con 
fe rime (1934), p. 453, contains 
re nmendations for nonunanimous verdicts. 
See also Weinstein, Trial by Jury and 


data, especially mathematical 
material. The auditor’s report, 
which is not controlling upon the 
jury, is in effect a map or dia- 
gram showing the way through 
the labyrinth of account books. 
The report enables the Sury to 
grasp readily a complex situation 
which might otherwise defy all 
efforts at understanding. The 
use of auditors in law actions, 
according to Chief Justice Gray, 
“is of very ancient origin.’’*! Mr. 
Justice Brandeis states that the 
modern use of auditors “was 
apparently invented in Massa- 
chusetts. It was introduced there 
by c. 142 of the Acts of the 
Legislature of the year 1818; 

.’22 In the New England states 
especially, the use of auditors has 
won favor. We recommend their 
use in cases involving compli- 
cated data as a means of bring- 
ing about the simplicity which 
is essential to jury trial.** 

The special verdict, when used 
without a general verdict, has 
demonstrated its merit. It de- 
mands consideration by the jury 
of every principal issue in the 
case. It is tantamount to a find- 
ing of the facts. It must not be 
accompanied with a general ver- 
dict. When both general and 
special verdicts are employed, 
difficult problems of construction 
often arise and not infrequently 


a mistrial results. By _ special 
verdict we mean special findings 
by the jury upon the principal 
issues, but without the use of a 


“747 
general 


verdict. The special ver- 





dict assumes the form of inter- 
rogatories submitted to the jury 
concerning the issues. The ques- 
tions are so phrased that they 
can be answered with a single 
word or figure. After the inter- 
rogatory the jury writes it 
answer. Based upon these find- 

the judge enters the appro- 
priate judgment. 


According to Dean McCormick 


“The practice of submitting 
the fact-issues in civil cases 
directl ury is in common 
se i in some of the 








Canadian provinces, and in Wis- 
consin, and it practically the 
ex e method of submission 
of civil cases in North Carolina 
and Texas.*! 

As we said, the special verdict 
forces the jury to consider all 
of the principal issues of the 


case. That is of its merits. 
Competent observers who inter- 


one 





viewed the jurors in scores of 
jury trials declare that in many 
cases where the general verdict 
was employed principal issues 
received no consideration what- 
ever from the jury.?5 

In many instances there need 
be no instructions when the 
special verdict is used, and in 
all instances the length and 
complexity of the instructions 
are greatly reduced. Competent 
authority says: 























Tnanimous Verdicta (1935) 69 TU. S. L. Rev. 
513, and Note (1937) 22 Corn. L. Q. 415 


= 


Hi 22 M be 9 ~ 
877 2 i 
Pet 2 s 6 
t d 1 ut 
Ser P Hige 4 F 2 
ae 1 | of; 329 1938), - 
f and Irving Trust Co. v 
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“Under the Texas and Wis- 
consin practice the jury 1s called 
upon to answer a comparatively 
large number of detailed ques- 
tions covering practically every 
phase of the case, with no in- 
structions on the law other than 
that necessary for the definition 
of terms employed in the special 
issues. In North Garolina, how- 
ever, the jury is given only a 
few generalized questions, ac- 
companied by instructions.’ 

The general verdict is respon- 
sible for the elaborate instruc- 
tions given to the jury in cases 
where the general verdict is 
employed. The necessity for the 
instructions creates pitfalls which 
may trap the trial judge and 
which in turn may result in new 
trials, appeals, and reversals. 

Bearing in mind that in the 
judge-jury relationship both 
members of the team are en- 
titled to fair treatment, may we 
not ask ourselves: Is it fair to 
require a jury to employ a gen- 
eral verdict? Since recourse to 
the special verdict is available, 
it right to demand that a 
juror swear that he will obey 
the instructions (which the law- 
yers frequently say they are not 
sure of until they have been 
transcribed) and return a gen- 
eral verdict in obedience there- 
to? 

According to the proponents 
of the general verdict, it enables 
the man in the street, while 
serving as juror, to alleviate the 
harshness legal standards. 
That, they say, is its virtue. They 
declare that the general verdict 
enables the juror to render our 
law flexible and adaptable to 
the individual litigant. Further, 
they claim that, since the gen- 
verdict effectively con- 
disregard for law and the 
instructions, we thus can have 
just verdicts while retaining in 
form our legal standards. Those 
arguments present strange para- 
doxes for attorney sup- 
port. If the law is so harsh that 
justice can be done only by dis- 
regarding it, we ought to revise 
the substantive law. In trials 
conducted by judges without 
juries they must enter detailed 
findings of fact, and yet it is 
never claimed that they must 
disregard the law in order to 
reach just judgments. In juris- 


is 


of 


“71 ve 
eral can 
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to 


any 











dictions where the special ver- 
dict flourishes no outrages upon 
abstract justice are reported. 
Experience with the _ special 
verdict in the jurisdictions where 
it is employed reveals its great 
merit. The bench and the bar 
in those states manifest their 
approbation of its use. In the 
footnote we append citations to 
several treatises which describe 
the special verdict, its operation 
in practice, and the degree of 
favor with which it has met.?7 
We recommend that provision 
be made in all states whereby; 
upon motion of a party and with 
the approval of the court, the 
special verdict may be employed. 
In closing, we draw attention 
to the fact that judicial trial 
today is itself on trial. In every 
important center where a court 
is holding a session competitors 
of the judicial tribunal are re- 
ceiving business which only a 
decade ago made its way through 
the bar to the bench. Some of 
our competitors are arbitrators, 
but our most aggressive com- 
petitors are the numerous bodies 
known as administrative agen- 
cies. In one respect all of our 
competitors can be distinguished 
from the court: none of them 
uses a jury. The administrative 
agencies claim that their out- 
standing merit is their method 
whereby their facts are found 
for them by experts. They con- 
trast the permanent character 





of their fact-finding body with 
(Continued on page 7, col. 4) 
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To Customers Inquiring 


“Leave it to your attorney—a legal spec- 
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on its legality. Let him see that your 
Will is properly drawn, properly signed, 
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SHERIFF’S SALES 








SHERIFF’S SALE 


LEGAL NOTICES 


LEGAL NOTICES 


LEGAL NOTICES 











(Chancery B-200) 
SHERIFF'S SALI ln 

Jersey. Between Fide 
pany, 48 executor et 
James J. Walsh, et al., 
for sale of mortgaged 

By virtue of the 
fieri facias, to me directed, 
gale by public vendue, 
in Newark, on Tuesday, the 


day of March, next, at two o'clock 


all the following tract or parcel 
and premises hereinafter parti 


scribed, situate, lying and being 
City of Newark, Essex County, Nev 


Beginning in the Westerly line 
Street at a t therein distant 


point 
two hundred and fifty feet from the 
westerly corner of same and Fourth 
and from thence running along said 


Street northerly twenty-four feet 
inch to a point in line with ¢t 


side of the building standing on 


hereby conveyed thence westerly 
angies with Broad Street ana ru 
the northerly side of said bui 
hundred and five eet ther 
parallel with Broad Street tw 
and one inch; thene easterly 
angles > bund 
feet to 1 plac ) 





shown on Kevised Map of th 
Estate made by Var Duynue a 





surveyors, August, IS7¢ 
Together with th d 
held by party of the h t 
to (har 8 el ~or by 
W-29 page 567 
feing know us oN 18 Broad 
Newark, N. J 
rh approximate am f th 
to be satistied by said sale is 
of Lhre i and i Iiundr 
Bix Dollars i N sev 
($3,346.97), togetl with t cost 
Bali 
Newark, N. J., February 7,° 1944 
GEORGE H,. BECKER 
Harry Schaifer, Sol'r 
J Feb. 17, 24, M 2, 9 
‘ B-2 
SUERIFF'S SALI " 
d sey l 1 il ! 
J t i 
Maho tu i I 
of mortgaged 4 
hy ! 
fier t l 
for sa t I 
il \ 
first da M t 
































SHERIFF'S SALE 





SURROGATE’S NOTICES 
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Watchung Avenue, 
Bidney 8. Jeffe, Attorney 
744 Broad Street 
Newark, 2, New Jersey 
LJ.—Feb. 17, 24. Mar. 2, 9 
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CHANCERY NOTICE 



















Suite 416 
Newark, 2, N ° 

Dated: February 3, 1944 

L.J.—Feb. 10, 17, 24. Mar. 2, 9 $384.96 








KAROLINA KALBASKO, ar 


fendant because you recovered 
ainst HARRY L. KIRSCHBAUM, 
l i the New Jersey 









aw in Ad 
e m of One thousand 
dollars damages 


GREENBAUM 
for and of counsel with 





Park Place, 
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Legislative News 







2 LYONS, of Ora 
Judg r U Di 


oxi 


be Commissi 


EN B. HOMMELL 





RENCE SMALLEY, of Green 


2e a membe f 
Co ,Y Tax Be 
d Williar n Lifegre 
- expiring May 


Executive Session 


Executive 
yernor Edge sent the 
g nomi! iations to the S 


|W STANLEY N 


Y HARPER, of Hacken 

















BANKRUPTCIES 


followi 
lions confirmed 
W. STANLEY NAUGHRIGHT, of 





AUGHRIGHT, of 


RY C. HARPER, of Hacken- 
= to ! Commissioner of 


succeed John 


ADRIAN B. HOMMELL, of Sus- 
I Prose 
Pleas of Sussex County, t 
T. Downing. 
WILLIAM B. KIRSCH, 
to be a member of t] 
yuth Coun 
succeed Joseph W. Dillon, 
7 1, 1945. 
Assembly 

































Newark, 2, N. J 
16. 23. 3¢ 





ime against the subser 
CHARLES ¢ DEUBEL 
‘ Cintas “oar 





the 

















Oppose Medical Bill 


(Continued from page 1) 
quire or are able to provide for 
themselves.” Attention is called 

+} + + + + + td + v. 

the fact that this measure 

yuld lessen the interest of the 


‘ian in his patient as an 








ndividual and make every pati- 
a guinea pig supplied by the 
nt as an excuse for the 
subsidies to a con- 


+ 


protession ior its routine 


SE ices 
Fi sport emphasizes 
hat being developed 





in and under our 
system of private enterprise 
many plans for providing ade- 
quate medical care without pay- 
ing the price of socialized medi- 
‘ine. These include group and 
1ospital insurance and _ Blue 
Cross Plans, most of which are 


functioning under principles ap- 






} 


proved by the medical profession. 
Recognizing that the function 


yf the American Bar Association 









is not primarily with the scienti- 
fic or medical aspects of the 
measure and _ supporting the 
resolution of the American Bar 
Association “that the House of 
Delegates is opposed to any 
f d E or mandate 
i ‘5 t ts ne p! ic t oO 
edit é » federal contro ind 
f )} eyond sent- 
d ide ical 
¢ fre t the 
Amel Bar Associa con- 
ides 
Association 


¥ >t he 
affect the 


protection ol the 


rties of the citi- 
country. Under 
tances nereiore 
function of this 
to attempt to in- 
antive legislation 


ss of the United 


xhen under the pre- 


text of the general welfare legis- 


ation is proposed in Congress 
ther inadvertently or 


liberate subtlety constl- 





direct attack on the 
and liberties of the citi- 
this country, it becomes 


the duty of this Association 


actively to voice its objections. 


Bequest To Irish Fails 


Philadelphia, (CCNS)—A $100 


bequest the estate of 





James Reilly to “the Irish Re- 


Army, to assist them 

g Ireland an independ- 

ent nation, and free her from, 
his time, her only enemy, 


land,” was held void in Or- 


phans’ Court by Judge Charles 


legacy advocates the 
‘cow of a nation allied 
he United States of Amer- 


therefore declare it to be 
public 











APPRAISALS 


Every Court and Judicial 
Tribunal, as well as in 
Inheritance Matters, our 
appraisals are accepted. 
For more than half a cen- 
tury our own records are 
complete. 


Louis Schlesinger Company 
Essex Bldg., Newark 2, N. J. 
MArket 2-6500 





Judge-Jury Relation 


(Continued from page 5) 








the transitory nature of the jury. 
Whatever the merits of their 
claims may be> the fact stands 
out that the courts no longer 
have a monopoly on the dis- 
position of jural .controversies. 
The development of the compet- 
ing bodies is, in part, the result 
of “futile resistance to the in- 
evitable” wherety improvement 
in our methods has been many 
times postponed too long. Not 
only do we see fire-insurance 
losses adjusted by arbitrators 
and personal-injury claims 
against employers handled ex- 
clusively by workmen’s compen- 
sation commissions, but we also 
see the jury beginning to vanish 
from the trial of criminal cases. 
The following was written about 
the very country in which trial 
by jury had its origin: 

“In most civil cases (including 
commercial causes, for England 
has no commercial tribunals) 
the jury has fallen into disuse. 
In minor criminal cases it has 
been given up. It is required now 


|only for indictable offenses, 


where the accused pleads not 
guilty. In the county courts it 
is used only on demand of a 
party, and the number of jurors 

ince 1903) is reduced to eight; 
and even then the judge’s con- 


sent is necessary in minor cases. 
In Police Courts and Petty Ses- 
sions, where only limited penal- 


ties can be imposed, the jury is 
not required.”-* 

The very fact that competing 
bodies are multiplying and are 
achieving growth should warn 
every friend of trial by the ju- 


dicial process to see to it that 


trial by jury is made all that it 
should be. Undoubtedly, trial by 
jury is of superior value in many 


types of cases. It is held in the 
open and the facts are brought 
forth for all to see. There is no 
thought that the jury is tinged 
with the political policy of an 


appointive power. To the con- 








trary, the juror, in his capacity 
of a lay judge, reflects the com- 
mon feeling of the average man. 
The very fact that the jurors 
are not experts and do not re- 
flect one point of view only, but 
represent various vocations and 
temperaments, is many times a 
great element of strength. Such 
an institution is worth saving 
and strengthening and its use- 
fulness is deserving of expansion. 
None of its shortcomings is in- 
herent in the system.*” But these 
are results which can be achieved 
only through the process of con- 
stant improvement. The im- 
provement, however, must affect 
both members of the judge-jury 
relationship, for, we repeat, a 
good verdict is the result of the 
combined efforts of both mem- 
bers of the team. 

It is the earnest belief of this 
committee that each of the fore- 
going measures will improve the 
judge-jury relationship and thus 
improve the verdict. We enter- 
tain no thought that these 
recommendations exhaust the 
possibilities. We have been con- 
cerned, not with the maximum 
that should be achieved, but 
only with making some contri- 
bution to improvement. 
ag Wig r I f 7 J 
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\\i night air around 
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guests are mer Graood food Come 
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AN APPRAISAL— 


Is More Than a “Piece of Paper” 


Any layman can glance at a property and write on a piece of 
paper his guess as to its value. Institutions, trustees and 
investors owe it to themselves and their clients to investigate 
the background of the appraisers they employ. 








Tel. Lambert 3-3636 


JOSEPH R. LAMBERT 


REAL ESTATE - INSURANCE 
APPRAISALS 


Member Am. Inst. of R. EB. Apprassere 
LAMBERT BUILDING 


22 Church St., Paterson, N. J. 
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TEXAN NOMINATED TO HEAD AMERICAN BAR; 
CHICAGO MAN TO PRESIDE OVER DELEGATES 


Chicago, Ill., (CCNS) — David 
A. Simmons, Houston, former 
president of the Texas Bar and 
long prominent in the activities 
of the American Bar Associa- 
tion, was nominated for the 
presidency of the latter organ- 
ization as state representatives 
in the House of Delegates made 


their selection from a field of 
three candidates. 
At the same time the dele- 


gates nominated Tappan Greg- 
ory, Chicago, to the important 
post of chairman of the House. 
The nominees are practically 
assured of election at the an- 
nual meeting here in Septem- 
ber. Though other nominations 
can be made there has never 
been an opposition ticket since 
the reorganization of the assoc- 
iation nearly a decade ago. 
Harry S. Knight, Sunbury, Pa., 
renominated for secretary, 
and John H. Voorhees, Sioux 
Falls, S. D., was renominated for 
treasurer. 
Frank C Haymond 
mount, W. Va., 
for member of the board of gov- 


was 


Fair- 


was nominated 


ernors from the fourth circuit, 
Eli F. Seebirt, South Bend, Ind.., 
for the seventh circuit, and A 


W. Dobyns, Little Rock, Ark. for 
the eighth circuit. 

Mr. Simmons, 47, who will 
ceed Joseph W. Henderson, Phil- 
adelphia, in the presidency, is a 
native of Galveston. Admitted t 
the Bar in 1919 after graduating 
from the University of Texas 


Law School, he served as Assist- 


suc- 


oO 





Ss 





ant U. S. Attorney, First Assist- 
ant Attorney General of Texas 
Master in Chancery for the U.S 
District Court, and general 
counsel f he P of Houston. 
In additio: » ser his loc 
and the State Bar as preside 
he was the founder id S 
editor of the Texas Bar Journal. 
He was a mber of t Amer- 
ican Bar's boarc governors 
from 1937 1940 

Preside since 940 € 
American Judicature Society 
Mr. Simmon s effec remark- 
able growth he m hip 
and 1 f that organi: - 
atio 








LOUIS SUSSMAN 


26 Journal Sq. Jersey city 
ny JO. 2-0930 








Mr. Gregory, who will succeed 
Guy R. Crump, Los Angeles, 
chairman of the House, has been 
practicing in Chicago since his 
graduation from Northwestern 
in 1912. He has served as presi- 
dent of the Chicago Bar Associ- 
ation and on the board of gov- 
ernors of the national body and 
in recent years has headed the 
important war work committee. 


as 


Roteseuent Law 
Upheld 


Lexington, Ky. (CCNS)—Con- 


stitutionality of the federal law 
promising servicemen their old 
jobs when they return to civil 
life was upheld in an opinion 
here by Federal District Judge 
Mac Swinford, who described the 
law as “a significa rce he 
naintenance of L¢ ra r 
ur m iry force 
The court ruled in l 

Robert E. Hall, who d f 
Un Light, Heat & Power C 
of Covington, for $512, contend 
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in th am represented Supreme and Circuit 
what he would have earned be-| Hon. Samuel M. Shay High number reached in— 
err nber, 1942. | Motions—Every Friday at 10) Weekly call—204. 
at a : A. M., Camden Court House | Daily call—124 
Jeb e firm had reinstatec ' Annex, Room 6 Motions—at Freehold, Thursday, 
his forme! ) h ad pf April 6, 1944, at 10 A. M. 
questec CAPE MAY COUNTY Common Pleas 
Ha who ¢ sted f Supreme and Circuit Hon. J. Edward Knight 
Army 1 Ap 5. 1942. re ed| gon. Albert E. Burling Motions—Thursday at 1:30 P. M. 
an h rable discharge Ju 4. : ials reeks I 2 ~ — 
1942. He said he applied for re- | ge Fgh gg - ee MORRIS COUNTY Jur 
storatio » his old job three} yotions—Fridays at 10:30 A. M Common Pleas | 
days f yut the firm de in the Atlantic County Circuit Hon. Albert H. Holland | 
to re=« Ss 9 Court, Guarantee Trust Bldg., Motions—First and third a 
Alt . ts | Atlantic City. days of the month. | 
ihe ean ( ; ——— 
inv contended in- Common Pleas | PASSAIC COUNTY | 
: was | Hon. French B. Loveland | Hon. Robert H. Davidson 
\ din st F Motions — Every Wednesday, | High number reached: 270. 
) Le rm ‘ . Cape May Court House. Motions—Fridays at 10 A. M| 
ts. The firm s —_—__—. Common Pleas 
a ec ( . CUMBERLAND COUNTY High number reached: 68. 
diction in the cas¢ Supreme and Circuit —— 
Asserting that terms in the act| Hon. Samuel M. Shay SALEM COUNTY 
Ypeared vague. but uld “be| Motions—Every Friday at 10 Supreme and Circuit 
tsonably u rs b s- A. M., Camden Court House| Hon. Samuel M. Shay 
nable peop Ji Swinford| Annex, Room 6. Motions—Every Friday at 10 
added A. M., Camden Court House 
in. nae aistien a Common Pleas Annex, Room 6. 
dian Geaidindtinn teins at tal oo eee oe a 
wovernment because it neces.| Motions—Every Friday at Court SUSSEX COUNTY 
Ne ee Common Pleas 
eee? rye nee ee Hon. John C. Losey 
ane 5 pe psn Ae cle v on os ESSEX COUNTY Motions—Third Friday of each 
n warranted usurpation of | 4ssignment Judge a. 
the legislative f n of pro- | Hon. Jos. L. Smith UNION COUNTY 
idine for the common defense Acting Assignment Commissioner Supreme and Circuit 
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Minute Book, Stock Certificates, Stock Transfer 
Ledger, Corporate Seal—Durable Box 


Arthur Goldbaum 


Weekly call of March 10. 
High number reached: 924. 


Hon. Richard Hartshorne 
Weekly 


Motions will be heard by Judge 
on March 10/tp 


Hon. Samuel M. Shay 
Motions—Every 


Hon. Elmer B. Woods 
Motions—Every Thursday. 
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COURT NOTES 





County Courts 


ATLANTIC COUNTY 
Supreme and Circuit 
Hon. Albert E. Burling 
Motions—Fridays at 10:30 A. M. 
in the Atlantic County Circuit 
Court, Guarantee Trust Bidg., 
Atlantic City. 





Jury trials until March 17. 


Common Pleas 
Hon. Robert L. Warke 
Motions—Fridays at 10 A. M. in 
Atlantic City Chambers. 


BERGEN COUNTY 
Supreme and Circuit 
Hon. J. Wallace Leyden 


High number reached: 185 


Common Pleas 
Hon. A. Demarest Del Mar 
Motions—First Friday of each 
month. 


BURLINGTON COUNTY 
Supreme and Circuit 


Hon. Albert E. Burling 
Motions- 


Fridays at 10:30 A. M. 
in the Atlantic County Circuit 
Court, Guarantee Trust Bldg., 


Atlantic City. 


CAMDEN COUNTY 


HUDSON COUNTY 

Hon. Thomas Brown 

Weekly call—March 10. 

Supreme: 315. 
High numbers reached— 
Circuit: 158. 
Motions — Fridays immediately 
after weekly call. 
Common Pleas 

Hon. Paul J. Duffy 

Weekly call of March 9. 

High number reached—300. 
HUNTERDON COUNTY 
Supreme and Circuit 

Hon. A. Dayton Oliphant 

Motions—Fridays at Trenton. 

Common Pleas 

Hon. Philip R. Gebhardt 

Motions—Mondays at 10 A. M. 

Orphans’ Court first Monday of 

each month at 10 A. M. 


MIDDLESEX COUNTY 
Supreme and Circuit 
Hon. A. Dayton Oliphant 
Motions—Fridays at Trenton. 
Common Pleas 
Hon. Adrian Lyon 
Hon. Klemmer Kalteissen 
Motions—Every Friday. 
MONMOUTH COUNTY 
Supreme and Circuit 
Hon. Robert V. Kinkead 
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GLOUCESTER COUNTY 
Supreme and Circuit 


Friday at 10 
A. M., Camden Court House 


Annex, Room 6. 
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Hon. Frank L. Cleary 
High number reached: 258. 


Motions — Friday, March 10, 
thereafter every alternating 
Friday. 
Common Pleas 
High number reached: 151. 
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MEXICAN LAWYER > 


Registered with Mesgican Co- 


LORENZO J. ROE 
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